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OPINION

Elizabeth Ann Tiede, now Croley, (“theWife’) and ThomasKent Tiede (“theHusband”) were
married June 16, 1963. The parties separated in September 1989 and were divorced on grounds of
irreconcilable differences on December 18, 1992 by decree adopting their Marital Dissolution
Agreement (“MDA”). Section 3 of the MDA provided:

The Husband shall pay to the Wife, 50% of hisretirement benefits, based on 23 years
of employment, such to be paid by direct wage assignment or allotment if available.
Such benefits are to commence by February 1, 1999, or no earlier than 36 months
from the entry of final decreein this cause if the Husband is involuntarily retired by
AAFES. In addition, the Husband shall take immediate steps, other than financial
expenditures, to make the Wife beneficiary of at least 50% of his AAFES retirement



benefits, if he dies prior to his eligibility for such benefits. If income taxes are
withheld from the total amount of the Husband’s retirement resulting in a higher
withholding from the Wife's one-half interest than if she was taxed at her own rate,
the Husband shall pay to the Wife the difference.

The Husband retired in July 1996 and began receiving retirement benefitsas of August 1, 1996. At
thetimeof hisretirement, the Husband had 28.863 yearsof employment withthe Army and Air Force
Exchange Service, thefirst 23 yearsof such service having occurred during the marriage of the parties
and the remaining 5.863 years occurring &ter the divorce.

The parties do not dispute that the formula used, pursuant to the Marital Dissolution
Agreement and controlling Tennessee law in Cohen v. Cohen, 937 SW.2d 823, 831 (Tenn. 1996),
isthe correct formula. Thenumerator is 23 representing the number of yearsthe partieswere married
while the Husband was under the retirement system. The denominaor is 28.863 representing the
number of years, marital and non-marital, that the Husband earned retirement benefits prior to his
retirement. When the numerator is divided by the denominator, the result is that 79.687 percent of
the Husband's total service in the retirement system equals the 23 years of service during the
marriage. Under the 50 percent allocation of the MDA, * based on 23 years of employment,” the Wife
Is entitled to 39.84 percent of the Husband' s retirement benefits (79.687 percent times 50 percent
equals 39.84 percent).

Where the parties differ isin the application of this percentage. The Husband'’s retirement
benefitsunder the retirement plan are based on hisamual income duringhisthree highest pad years.
His highest paid pre-divorce years were 1989 through 1992 with an average yearly income of
$57,799.00. His highest threeyears salay prior to hisretirement were the years 1993 through 1996
when his average income was $80,010.00 per annum. The Wife claimsthat sheis entitled to 39.84
percent of the Husband’ sretirement actudly drawn beginning Augus 1, 1996 based upon hisaverage
salary for thelast three yearsprior to hisretirement ($80,010.00). The Husband insiststhat the Wife
isonly entitled to 39.84 percent of what hisretirement benefit would be based upon hisaverage salary
for the last three years of the marriage ($57,799.00).

The trial court held that section 3 of the MDA was unambiguous and that the Wife was
entitled to 39.84 percent of the Husband'’ sfull retirement actually drawn by him subsequent to August
1, 1996. After thisfinding by thetrial court, the Husband filed amotion to alter or amend claiming
that the provision was ambiguous and seeking to introduce parol evidence to explain the alleged
ambiguity. Thetrial court refused to allow paol evidence at the hearing on the motion to alter or
amend but did allow the Husband to make atender of proof of all of the parol evidencehe wished to
introduce. Thus, the record before this court is complete and if the chancellor is in error as to
ambiguity in the controlling language of the MDA, we have before us for de novo review, all of the
parol evidence which the Husband sought to introduce.

Withthe“increasinglyprominent role” that pension rightsare playing indivorce proceedings,
the division of such benefitsis not a new subject to our courts. Kendrick v. Kendrick, 902 S.W.2d
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918, 920 (Tenn. Ct. App. 1994); see, e.g., Cohen v. Cohen, 937 S.W.2d 823 (Tenn. 1996); Umstot
v. Umstot, 968 S.W.2d 819 (Tenn. Ct. App. 1997); Oaksv. Oaks, No. 01-A-01-9901-CH-00046, 1999
WL 734498 (Tenn. Ct. App. Sept. 22, 1999). In Kendrick, this Court first discussed “whether
nonvested pensionrightsaremarital property” and “themanner inwhich [such] pension rightsshould
bevalued and distributed if [they] are marital property.” Kendrick, 902 SW.2d at 921. The Kendrick
court concluded that nonvested pension rights accruingduring amarriage are maritd property subject
to equitable division in divorce cases. Id. at 924. With regard to the valuation and distribution of
pension rights, the court discussed both the present value method" and the retained jurisdiction or
deferred distribution method. Id. at 927.

The court stated that “[t]he retained jurigdiction method . . . requires the court to retain
jurisdiction over the case and to defer dividing the pension interest until the pension vests’ or
matures®. In some jurisdictions, the courts using this method determine the nonemployee spouse's
share in advance and then enter an order identifying the portion that the spouse will receive if and
when the empl oyee spousebeginsdrawinghisor her retirement benefits. The nonemployee spouse's
share is commonly expressed as a fraction or a percent of the employee spouse’ s monthly pension
benefit.” 1d. at 927. “The numerator of the fraction isthe number of years or months of the marriage
during which the pension interests accrued, and the denominator is the total number of years or
months during which the pension benefits were accumul ated before being paid.” 1d. at 930 n.17.

The parties in Kendrick, Sergeant Kendrick and Ms Kendrick, had married in 1981, after
Sergeant Kendrick had already begun his military career, and they separated in September of 1991.

lThe present cash value method “requires the trial court to place a present value on the retirement benefit as
of the date of the final decree. To determine the present cash value, the anticipated number of months the employee
spouse will collect the benefits (based on life expectancy) is multiplied by the current retirement benefit payable under
the plan. This gross benefit figure is then discounted to present value allowing for various factors such as mortality,
interest, inflation, and any applicabletaxes. Oncethe present cash valueis calculated, the court may award the retirement
benefits to the employee-spouse and offset that award by distributing to the other spouse some portion of the marital
estate that is equivalent to the spouse’s share of the retirement interest. T he present cash value method is preferable if
the employee-spouse’ sretirement benefits canbe accurately valued, if retirement islikely to occur in thenear future, and
if the marital estate includes sufficient assetsto offsetthe award.” Cohen v. Cohen, 937 S.W.2d 823, 831 (Tenn. 1996)
(citations omitted).

2“An employee has a ‘vested’ retirement right when the employee has completed the requisite term of
employment necessary to be entitled to receive retirement benefits at some future time.” Cohen, 937 S.W.2d at 826

(emphasis added).

3“A ‘vested’ right matureswhen an employee reaches retirement age and electsto retire.” Cohen, 937 S.W.2d
at 826 (emphasis added).
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After concluding that their case was “particul arly amenabl € to the use of the deferred distribution

method for valuing and distributing” pension rights, the Court of Appeals remanded the Kendricks
caseto thetrial court. Id. at 929. In so doing, this Court stated tha Ms. Kendrick’ s “interest should
also be valued as near to the date of the final divorce hearing as possible and should be based on
Sergeant Kendrick’ s earliest possible vesting date and on his salary at the time of the divorce.” 1d.
at 929. In addtion, the court gave the followinginstructions:

On remand, the trial court should first calculate the portion of Sergeant Kendrick’s
pensionthat ismarital property. (FN23) Next, thetrial court should cal culate Sergeant
Kendrick’s retirement pay if he retired at his present rank at his earliest possible
vesting date. Then, thetrial court should determine the portion of the marital interest
in the pension Ms. Kendrick should receive. (FN24) Finally, the trial court should
enter an order setting out Ms. Kendrick’ sshare of Sergeant Kendrick’ sreti rement pay.
(FN25)

Id. at 929.

The text of the footnotesreferred toin this Court’ sinstructive paragraph quoted aboveisas
follows: In Footnote 23, weexplainedthat “[i]f Sergeant Kendrick’ spensionvestsafter 20 years, then
52.5% of it would be marital property sincethe 10.5-year duration of the marriage is 52.5% of the 20
needed to earn avested pension interest. If Sergeant Kendrick’s pension canvest after 15 years, then
70% of the pension would be marital property since 10.5 yearsis 70% of 15years.” Id. at 930 n.23.
ThisCourt nextasserted that “[g nequal divisionisequitableunlessthe evidencerequiresotherwise’
suchthat Ms. Kendrick’ s sharewould be 26.25% (Y2 of 52.5%) if the pension vests after 20 yearsand
35% (Y2 of 70%) if the pension vests after 15 years. Id. at 930 n.24. Inthefinal footnote, this Court
states that “Ms. Kendrick’ s share may be expressed in afixed dollar amount or may be stated later
as a percentage of Sergeant Kendrick’s actual retirement pay if and when he beginsdrawing it.” 1d.
at 930 n.25.

Subsequent to Kendrick, in Cohen v. Cohen, the Tennessee Supreme Court concluded, asdid
this Court in Kendrick, that the value of unvested retirement plans is marital property. 937 SW.2d
at 830. The court’s holding was based upon its determination that the statute’ s definition of marital
property includes retirement benefits, both vested and unvested. Id. at 827-30. After reaching this
conclusion, the court discussed the different approaches to valuing benefits. Id. at 831. Regarding
the deferred distribution or retained jurisdiction method, the court observed:

[T]he court may determinethe formulafor dividing the monthly benefit at thetime of
the decree, but delay the actual distribution until the benefits become payable. The

4The deferred distribution or retained jurisdiction method is advantageous because “it allows an equitable
division without requiring present payment for a benefit not yet realized and potentidly never obtained. Another
advantage to the approach is that it equally apportions any risk of forfeiture.” Cohen, 937 S.W.2d at 831 (citations
omitted).
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marital property interest is often expressed as a fraction or a percentage of the
employee spouse’ s monthly benefit. The percentage may be derived by dividing the
number of months of the marriage during which the benefits accrued by the total
number of months during which the retirement benefitsaccumul ate before being paid.
Kendrick v. Kendrick, 902 SW.2d at 927 n.17.

Cohen, 937 S.\W.2d at 831 (citations omitted).

The instant case raises an issue which, while related to the issues decided in Kendrick and
Cohen, has not specifically been addressed by our courts: Whether the Wife can receive aportion of
the Husband'’ s retirement based upon the increased salary the Husband was receiving at the time of
retirement as opposed to the lesser salary he wasreceiving at thetime of divorce? In other words, as
the Colorado SupremeCourt articulated in acase addressing thisvery issue, “the question iswhether
a nonemployee spouse should be eligible to receive a percentage of the employee spouse’ s pension
benefits on the basis of the rank held by the employee spouse on the date of dissolution or,
dternatively, based on the rank held at the time the benefits are received.” In re Marriage of Hunt,
909 P.2d 525, 532 (Colo. 1995).

Hunt involved the appeal of two lower court cases, both dealing with the division of military
pension plans which were unvested and unmatured. Id. at 530. In both of those cases, the lower
courts had employed the deferred distribution method of dividing retirement benefits, and, more
importantly, like the trial judge in the case at bar, the Hunt lower courts had gpplied the “time rue
formula” in order to apportion those marital benefits.

The “time rule” formula includes a marital fraction, sometimes referred to as a
“coverture fraction,” which determines the maital interest in the pensions. The
marital fraction consists of the numerator which isthe number of years (or monthsif
more accurate) that the employee spouse has earned towards the pension during the
marriage, over the denominaor, which isthe number of years (or months if more
accurate) of total servicetowardsthe pension. Themarital fractionismultipliedtimes
the monthly benefit and divided in half (in order to divide the marital portion of the
pension benefits).

Id. at 531. The court further pointed out that “[a]t the time the court establishes the percentage, the
benefitisan unknown figure. Therefore, actual calculation of adollar amount must await receipt of
benefits.” 1d.

Anissuein Hunt arose "because application of the ‘time rule’ formula[as articulated by the
Hunt court] necessarily includes post-dissolution pension enhancements.” Id. at 532. In a
well-reasoned and thorough opinion, the Supreme Court of Colorado addressed this problem and
expressly held:



[P]ost-dissolution increases in pension benefits are marital property when the trial
court, in the sound exercise of its discretion, divides the pension under either the
deferred distribution or reserve jurisdiction method. The *economic patnership” in
the pension necessaily continues between the parties and post-dissolution increases
(or decreases) of the pension are marital property unless the nonemployee spouseis
paid the net present value of hisor her share of the pension at the time of dissolution.

Id. The court articulated the “maritd foundation theory” to support its conclusion that post-
dissolution increases in pension benefits are marital property, not separate property.

Typicaly, thereiscommingling of effort undertaken during themarriage and after the
marriage which together enhance the value of the future benefit. The employee
spouse’ s ability to enhance the future benefit after the marriage frequently builds on
foundation work and efforts undertaken during the marriage. Hence, the theory
underlying the“time rule’ formulaiscd led the “maritd foundation” theory.

Id. at 534. Thus, despite the fact that these pog-dissolution efforts may sometimes be related tothe
employee spouse’s effort, they should be treated like “passive increases such as cost-of-living
Increases or increases ascribable to pension plan changesin order to equitably apportion the risks of
delay inherent inthe deferred distribution and reservejurisdiction method for distribution of benefits.”
Id.

Thetimerule formula, which isarticulated verbally above, appears in mathematical form as
follows:

Y ears of Service During Marriage Monthly Berefit

X X Yo

Y ears of Total Service (After Taxes)

Id. at 532. The court in Hunt made the important observation that the fairness of the time rule
formuladepends upon the marital fraction as well asdistribution of benefits as of the date of receipt
rather than the dateof eligibility:

If the employee spouse continues to work beyond the date on which he or she is
eligible to receive pension benefits, and the trial court orders distribution as of the
date of receipt of benefits rather than eligibility, the marital fracion adequately
compensates and rewards employee spouse for his or her continued efforts. Thisis
so becausethe marital fraction is based on thelength of the marriage during the years
of employment (or military service) versus the employee spouse’ s total employment
(or military service). Astheemployee spouse stotal yearsof employment (or military



service) increase, the nonemployee soouse’s share of the pension necessarily
decreases.

Id. at 534-35 (emphasis added).

In adopting the marital foundation theory to support the time rule formula, the court rejected
the “bright line” rule which equates post-dissolution pension benefit enhancements with
post-dissolution earnings. 1d. at 533.

[T]he “bright line” rule would require courts to attempt to parse out the “marital”
portion of the post-dissolution enhancement from the “separate” portion, i.e., that
portion attributable solely to the efforts of the employeespouse and not related to the
marriage whatsoever. Implementation of the“timerule” formula, inthefirstinstance,
accomplishes that goal and removes courts from the complicated, time-consuming,
inefficient, and hopelessly flawed task of evaluating the enhancement and
denominating the enhancement as either marital, separate, passive, or some
combination thereof. ... It isnot appropriate for courts to delve into this sort of
analysisfor a number of reasons. Such inquiry would lead to widely divergent and
inconsistent results, inject anelement of faultinto the property division, and enmesh
the courtsin the parties' lives for many years.

If we were to adopt a “bright line” rule, courts also would be required to
consider theweight of the years of employment towards enhancement of the pension.
Some defined benefit plans are “frontloaded” or “backloaded,” i.e. “ealier or later
yearsof employment receive extraweight in the formula.” Oldham § 7.10[5][c][iii]
at 7-69. Therefore, depending on the plan, the earlier years of employment, occurring
during the marriage, or thelater yearsof employment, occurring post-dissol ution, may
have greater weight in contributing to the benefit. The“timerule” formulatreats each
year of employment equally. Thisunburdenstrial courts fromhaving to assess which
years have more weight toward the accumulation of the benefit. Thereby, the “time
rule” formulainternalizes the notion that the highest salary realized by an employee
isthe product of all prior yearsand sensibly rejects the misconception that particul ar
yearsof employment can be examined in avacuum, like a snapshot in time, as under
the "bright line" rule.

It is important to recognize that the “bright line” rule can lead to unfair and
illogical results affecting not only the nonemployee spouse but also the employee
spouse. For exampl e, in addition to promotion, an employee oouseis subject to post-
dissolution demotion. Demotion usually results in benefits that are lower than those
the employee spouse would have been eligible to receive had he or sheretired at the
dateof dissolution. Under the* bright line” approach, the employeespouse would il
have to pay out a proportion of pension benefits that the nonempl oyeespouse would
have been eligible to receive had the employee spouse retired on the date of
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dissolution even though the anticipated amount was not forthcoming. Wefind that it
Is appropriate for the nonemployee spouse to share in the contingency of lossaswell
as the contingency of gain.

Hunt, 909 P.2d at 535-36.

The year after the Colorado Supreme Court decided the Hunt case, it issued another opinion
addressing the division of pension benefitsin In Re Marriage of Kdm, 912 P.2d 545 (Colo. 1996).
In Kelm, the trial court had used the time rule formula and awarded the wife one half of nineteen
thirtieths (19/30) of the husband’ sfutureretirement benefits. 1d. at 548. Thenumerator of the marital
fraction 19/30 represented the husband’ s nineteen yearsthat he had worked during themarriage. The
denominator was representative of thethirty yearswhich wouldbe histotal serviceif heretired at the
earliest possible date on which he would be eligible to receive maximum benefits as his testimony
reflected was hisplan. Id. at 549. Thetrial court fixed this"fraction in advance of husband’ s actual
retirement date and reserved jurisdiction in the event husband took early retirement or was laid off
due to cut backs or early buy-out of hisreirement benefits." 1d. The supreme court disagreed with
the trial court in one regard finding that it should not have fixed the denominator of the marital
fraction at thirty. Id. at 550.

If husband optsto continue working for a period of time beyond thethirty-year mark,
the denominator of the coverture fraction should reflect husband’ s increased period
of employment. Ultimately, wife's share of the pension under the coverture fraction
should decrease in proportion to husband’'s cortinued efforts in order to properly
apportion the increased benefit. Similarly, if husband works less than thirty years,
wife' ssharein theresulting decreased benefitswill inarease correspondingly because
the denominator will beless than thirty.

L eaving the denominator undetermined until thereceipt of benefitseliminates
the need for the trial court to “reserve jurisdiction” in the event husband takes early
retirement or is subject to a reduction in force or early buy-out of his retirement
benefits. Infact, thetrial court’ sattempt to addressfuture contingencies, which would
shorten husband’ s period of employment, would have been unnecessary had the trial
court correctly applied the deferred distribution method in the first instance.

Id. at 550-51.
Initial ly, we hold, asdid the Col orado court, that post-dissol ution increasesin pension benefits

are to be used in calculating the benefits payable to the non-employee spouse at the time of the
retirement of the employee spouse when the tria court, in its discretion, employs the retained



jurisdiction or deferred distribution method to val ueand distribute pensions.®> Our conclusionisbased
on the marital foundation theory which recognizes that “[t]he employee spouse’ s ability to enhance
the future benefit after the marriage frequently builds on foundation work and efforts undertaken
during themarriage.” Hunt, 909 P.2d at 534. Furthermore, wethink that the formulafor thedivision
of pension benefits as articulated and devel oped by the Colorado Supreme Court in Hunt and Kelm
most equitably apportions marital property in acoordance with the Tennessee Code. See Tenn. Code
Ann. 8 36-4-121(a)(1) (1996). Thus, we apply the timerule formulain which the numerator of the
marital fraction is the number of years (or months if more accurate) that the employee spouse has
earned toward the retirement pension during the marriage and the denominator isthe number of years
(or months if more accurate) of the employee spouse’ s total service toward the pension at the time
that he or sheretires. In addition, we hold that the non-employee spouse should receive a portion,
usually half, of theamount whichisthemaritd fraction multiplied timesthe empl oyee spouse’ sactual
monthly retirement benefit.

In holding that the non-employee spouse should receive a portion of the employee spouse’'s
actual retirement, we must acknowledge the language in Kendrick wherein this Court assertsthat the
non-employee spouse’ s reti rement interest shoul d be based on the employee spouse’s salary at the
time of divorce.® First, we note that in the same opinion, this Court also statesthat “Ms. Kendrick’s
share may be expressed in afixed dollar amount or may be stated later as a percentage of Sergeant
Kendrick’ sactual retirement pay if and when he begins drawing it.” Kendrick, 902 S.\W.2d at 930
n.25 (emphasis added). Kendrick was not expressly addressing the issue of post-dissolution
enhancementsin retirement benefits. Thus, we conclude that Kendrick , by its own language, left
open the possibility that a non-employee’ s percent of hisor her spouse’ s retirement benefit be of the
actual payments made after retirement. Indeed in Cohen, wherein the Tennessee Supreme Court
adopted much of Kendrick’s holding that non-vested retirement benefits are marital property, the
court’ slanguageindicated that the non-empl oyeespouse shouldreceiveaportion of actual retirement
payments. The court stated that “[t]he marital property interest is often expressed as afraction or a
percentage of the employee spouse’ smonthly benefit” which must mean the actual monthly benefit.
Cohen, 937 SW.2d at 831 (emphasis added).

The other issue whichis unclear in prior case law involves the denominator of the marital
fraction. Wehold that the denominator isthe number of total yearsor total monthsthat the employee
spouse has served toward his or her penson upon his or her retirement. In Kendrick, this Court
instructed the lower court that the wife’ sinterest should be based on the husband’ s “earliest possible
vesting date.” Kendrick, 902 SW.2d at 929. The Court then stated in afootnote that “[i]f Sergeant
Kendrick’s penson vedss after 20 years, then 52.5% of it would be marital property since the

5While the Colorado Court classifies these post-divorce enhancements as “marital property,” we think such
classificationisunnecessary. The court hassimply divided the marital property which existed at the time of divorce. The
enhancements follow the assigned marital property as interest follows principle. Only the percentage of the retirement
benefit changes with the increasing denominator.

6This provision of Kendrick consideredin isolation is consistent with the “bright line,” ruleinitsstrictest form
as exemplified by Berry v. Berry, 647 S.W .2d 945 (Tex. 1983).
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10.5-year duration of the marriage is 52.5% of the 20 needed to earn a vested pension interest. |If
Sergeant Kendrick’s pension can vest after 15 years, then 70% of the pension would be marita
property since 10.5 yearsis 70% of 15 years.” 1d. at 930 n.23. However, in the same opinion, the
Court stated that “the denominator isthe total number of yearsor months during which the pension
benefits were accumulated before being paid.” 1d. at 930 n.17 (emphasis added). The Tennessee
Supreme Court was less ambiguous in Cohen wherein it stated, “[t]he percentage [expressing the
marital property interest] may be derived by dividing the number of months of the marriage during
which the benefits accrued by the total number of months during which the retirement benefits
accumulate before being paid.” Cohen, 937 SW.2d at 831 (emphasis added).

After thedecisionsin Kendrick and Cohen, the Western Section of this Court decided Cozart
v. Cozart, 1999 WL 669225 (Tenn. Ct. App. Aug. 27, 1999). In that case the insurance
agent/husband participated in a “deferred compensation incentive” program in which credits were
earned for each year of service. At thetime of the divorce, the Husband had acaued 133,423 DCI
creditswith monetary equivalent of $1.00 per credit or $133,423.00. Inthat casethe DCI creditswere
thus capable of being valued at the time of the divorce and the present value of the Husband's
accrued credits at that time was $99,707.00. Usingthe present valuemethod and dividing the DCI
creditsthe Wifewould havereceived $49,853.50in cash. Thecourt, however, found thetotal marital
estatewasinsufficient to make an off setting award with other marital property and the Husband could
not afford to pay the present cashval ue of the Wife' sinterest in cash or in periodic installments based
on hisincome and expenses. The court chose therefore, to defer payment of the Wife' sinterest and
freezethe marital DCI creditsat 133,423. TheCourt then devised aformulasimilar tothe“timerule”
formula of Hunt and Kelm. For example the court assumed that the Husband’ s total DCI credits at
the time of hisretirement would be 250,000. The court then divided 133,423 by 250,000 yielding a
product of .53369. TheWife' sinterest under thisdeferred distribution method would befifty percent
of thetotal distribution at retirement based on amarital factor of 133,423, resulting in payment to her
at the time of Husband' s retirement of 26.6845 percent of histotal 250,000 DCI credits. In Cozart,
the court was dealing with DCI credits of predetermined equal value and not the kind of value
enhancement inherent in the retirement benefits in the case at bar wherein the totd benefit is
calculated upon the average of the final three years of service prior to retirement. Under the facts of
this case, the average salary for those three years immediately preceding retirement considerably
outweighs the average salary of the Husband in the three years immediately preceding termination
of the marriage. Cozart does not resolve the problem when post-divorce enhancements unbalance
static unit values with theresult that post-divorce pre-retirement months or years weigh unequally
when balanced against the marital years under the retirement plan.

Tennessee Code Annotated section 36-4-121(b)(1)(A) providesin pertinent part that “ marital
property” shall be*®. .. valued as of adate as near as reasonably possible to the final divorce hearing
date.” Section 14-10-113(5) of the Colorado Code provides “for purposes of this section only,
property shall be valued as of the date of the decree or as of the date of the hearing on disposition of
property if such hearing precedes the date of the decree.” The Tennessee and Colorado statute
reguirements are essentially the same.
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In clarifyingthisissue, we notethat, in order to be fair to both the employee spouse and the
non-employee spouse, the denominator should be the total amount of time that the empl oyee spouse
worked beforeretiring. Thisway, asthe employee spouse continuesto work after that timewhen he
is eligible to retire, the denominator of the marital fraction increases, and consequently the
non-employee spouse’s share in the retirement benefit decresses. Thus, the employee spouseis
rewarded for his continued work effort subsequent to eligibility for retirement by receiving alarger
shareof theretirement. However, if theemployee spouseretires early, the non-employee spouse will
have a greater share in a retirement pension which will most likely be smaller. Thus, the non-
employee spouse is protected in part from the employee spouse’s decision to forgo part of his
retirement by retiring early. See Hunt, 909 P.2d at 534-35; Kelm, 912 P.2d at 550-51.

CONCLUSION

Intrying to deal with thedistribution of pension benefitswe must not |ose sight of thefact that
each case addresses itself in the first instance to the trial court and that “the choice of valuation
method isadiscretionary one, that depends on thefacts of the case.” Kendrick, 902 S.W.2d 918, 927
(Tenn. Ct. App. 1994). The “present value” method is still aviable option in valuation depending
upon the facts of the particular case and the discretion vested in the trial court. The “retained
jurisdiction or deferred didribution” method isstill a viable option in vduation when dealing with
staticvaluesasin Cozart. The“timerule” formul abased asiti suponthe“marita foundationtheory”
articulated by the Supreme Court of Colorado in Hunt and Kelm and applied herein is but another
option available under the retained jurisdiction or deferred distribution method in the first instance
to thetrial court in those cases where years or months of service duringthe marriage are rendered of
unequal value to years or months post-divorce in the formula for distribution at the time of actual
retirement.

Division of pension benefits of an employee spouse, particularly at termination of arelatively
long-term marriage where the empl oyee spouse continues after-divorce employment for asignificant
period of time, has presented significant problems to the courts of Tennessee, and elsewhere, asis
evidenced by Kendrick, 902 S.W.2d 918 and Cohen, 937 SW.2d 823. Thetrial court initially hasa
number of alternative methods of dividing pension rightsincluding the present value method and the
retained jurisdiction or deferred distribution method. Kendrick, 902 SW.2d at 927. The retained
jurisdiction or deferred distribution rule is advantageousin that “. . . it allows an equitable division
without requiring present payment for a benefit not yet realized and potentialy never obtained.
Another advantage to the approachisthat it equally apportions any risk of forfeiture” Cohen, 937
SW.2d at 831 (citations omitted). Our application herein of the “time rule formula” articulated by
the Supreme Court of Colorado in Hunt, 909 P.2d 525, and Kelm, 912 P.2d 545, is but a naturally
flowing progression of Cohen. Neither employee spouse nor nonemployee spouse will receive any
money at all until the employee spouse retires, an event which is by no means certain ever to happen.
The employee spouse may die before retirement digibility or choose to work past retirement
eligibility until he or she“diesin harness.” These same contingencies and uncertainties exist in the
retained jurisdiction or deferred distribution method, however, with or without the “time rule
formula’ articulated in Hunt and Kelm.
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The fairness and equity of the “time rule formula” stem from the static numerator of the
marriage years compared to the ever expanding denominator of the post marriage years so that the
percentage of theactual retirement income assignedto the nonempl oyee spousecontinuesto diminish
with each year added to the denominator by the continued post divorce employment of the employee
spouse prior to his actual retirement. The trial judge, without articulation, applied the “time rule
formula’ in this case. When the decree of the trial judge is considered in light of the “time rule
formula’ thereis no ambiguity in the MDA or the judgment and thetrial court correctly disallowed
parol evidence. By applying thisrule, so well articul ated by the Supreme Court of Colorado in Hunt
and Kelm, we affirm the action of the trial judge.

Costsof this case are assessed against the appellant and the caseisremanded to thetrial court
for such further proceedings as may be necessary.

WILLIAM B. CAIN, JUDGE
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